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Dear Sirs

Opinion on Statutory Guidance
Repairing Standard and Testing for Lead.

Introduction

The Scottish Government has issued statutory guidance in relation to private landlord’s obligations
for, inter alia, installations within a property for the supply of water. This guidance has been in force
since 1 March 2024 and includes sections relating to unwholesome water and lead within water
supplied for domestic purposes. In terms of regulations, the maximum permitted amount of lead
within drinking water is 10 microgrammes per litre. PRN offer testing services and kits to, amongst
others, private landlords and letting agents to determine whether lead is present within the water
supply and pipework in residential homes.

Question to be addressed

The question posed by PRN is whether or not the current statutory guidance issued by the Scottish
Government on the Tolerable and Repairing Standard as it relates to lead testing in rental
properties requires (my emphasis) that the testing be carried out only by laboratories who are
already UKAS accredited to BS170257?

Legislative Background

Section 86 of the Housing (Scotland) Act 1987 sets out a definition of basic standards for
residential properties. This includes duties in relation to a property’s water supply. In particular see
section 86(1)(d), which states

“86 Definition of house meeting tolerable standard.

(1) Subject to subsection (2), a house meets the tolerable standard for the purposes of this Act
ifthe house—

(d) has an adequate piped supply of wholesome water available within the house;”

The reference to subsection (2) is simply a provision that allows the criteria to be varied, extended
or amplified.
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In addition, section 12 of the Housing (Scotland) Act 2006 (the 2006 Act) requires that “any
tenancy let for human habitation” (subject to some exceptions, which relate mainly to tenancies by
social landlords and certain agricultural and crofting lets) will require to meet the Repairing
standard as defined by section 13 of the 2006 Act. The Repairing Standard therefore applies to all
Private Residential Tenancies under the Private Tenancies (Housing)(Scotland) Act 2016 and
assured (including short-assured) tenancies under the Housing (Scotland) Act 2016 as well as
older regulated or protected tenancies under the Rent (Scotland) Act 1987. Section 13(1)(c)

provides as follows:

“13 The repairing standard
(1) Ahouse meets the repairing standard if—

(c) the installations in the house for the supply of water, gas, electricity (including residual
current devices) and any other type of fuel] and for sanitation, space heating by a fixed heating
system] and heating water are in a reasonable state of repair and in proper working order, ....”

[my emphasis].
The 2006 Act at section 13(7)(a) and (e) also provides that

“7) In determining whether a house meets the standards of repair mentioned in subsection
(1)(c) to (k) regard is to be had to any guidance issued by the Scottish Ministers in relation

fo—

(a) the condition of pipes supplying water for human consumption,

It is therefore in the context of section 13(7) that the Scottish Government has issued the statutory
guidance for private landlords. It is the interpretation of this statutory guidance that | have been
asked to address and, in particular what is stated about the testing of water supplied for domestic
purposes for the presence of lead.

The Guidance

The most recent statutory guidance is dated January 2024 (although earlier versions were
published). The relevant part of that guidance in relation to water supplied for domestic purposes is
found at "Annex D1 — Installations for the supply of water”. It is paragraphs D.18 to D.27 that deal
with the question of “Lead in drinking water”. What the relevant parts of the guidance state in
relation to a landlord’s obligations is as follows:

‘D.19 All drinking water supplies in Scotland must meet minimum standards which are set out in
regulations. These regulations include maximum permitted levels of lead. However, the World



Health Organisation states that there is no safe level for lead in drinking water and ideally all
potential sources in the water supply should be removed.

D.20 In order to comply with the Repairing Standard, lead pipes and lead lined storage tanks or
fittings should not be present in the drinking water supply of any privately rented property from the
boundary stopcock to the kitchen tap. This includes:

* Drinking water outlets;

* Pipework to drinking water outlets;

« Water storage tanks within the dwelling; and

» Water storage tanks in the loft space, including any common storage tanks located in tank rooms
or in the roof space.”

D.22 Unless the landlord is unable to replace the pipes, due to lack of consent from other owners,
lead pipes and tanks must be removed to comply with the Repairing Standard. More information on
dealing with lead pipes in communal areas is provided by Scottish Water. Where pipes, tanks and
fittings can’t be removed immediately, tenants should be provided advice on how to minimise
exposure. More information on minimising risks where lead pipes are present can be found on the
Drinking Water Quality Regulator website Lead in Drinking Water (dwqr.scot).

D.23 Private landlords must check visible pipework within the house to assess whether the supply
runs through lead pipes. An approved plumber will be able to help with this. The absence of visible
lead pipes does not guarantee that the water is not contaminated with lead. Other sources of lead
include pipes hidden from view, lead solder, lead water tanks, and underground lead supply pipes
from the boundary stopcock. The underground supply pipe from the boundary stopcock can be
checked by taking a water sample from the cold tap at the point of entry to the property. More
advice on identifying lead pipes is available on the website of Scottish Water Lead and Your Water
- Scottish Water.

D.24 If, following visual inspection or having obtained advice from an approved plumber, a landlord
is still uncertain whether there are lead pipes, or is aware of a risk as a result of these checks,
tenants must be informed, provided with information on minimising risk (as set out in D.22) and a
water sample must be taken for laboratory analysis. As a minimum, water should be tested at cold
water outlets between the boundary stopcock and the kitchen tap where water is frequently used
for human consumption (drinking/cooking). For most homes, this will require testing of one outlet at
the kitchen tap. However, consideration should also be given to other locations in the property
where water is used for drinking or cooking as there may be a risk of lead pipes being present.
Guidance on testing water for lead can be found at Factsheet 7 : Lead Explained

(scottishwater. co.uk).

D.25 Where testing is required in a property connected to the public water supply, Scottish Water
will sample the first tap directly supplied from the water main. More information on the festing
Scottish Water provide is available at Factsheet 7 : Lead Explained (scottishwater.co.uk). For
properties connected to a Private Water Supply, contact the Local Authority Environmental Health
Team for advice on sampling and possible charges. Where additional testing is required and not
provided by Scottish Water or the local authority, there are private laboratories that are UKAS
accredited to BS17025 that can provide this service for a fee. Individual testing organisations have
protocols on the process for collecting samples and this advice should be followed to ensure
accurate results. Information on interpreting laboratory results may be provided by the testing



organisation and can be obtained from Scottish Water. This advice should be followed to ensure
appropriate follow up action.

D.26 Where work is undertaken to remove lead piping, the property should be resampled to
confirm that all lead has been removed.”

To summarise, what this means is that, unless a landlord is unable to replace pipes or other
fittings, due to lack of consent from other common owners for example in a tenement property, all
lead pipes or lead lined tanks must be removed in order to comply with the Repairing Standard.
Landlords are required to take reasonable steps (and demonstrate they have taken those steps if
necessary) to get such rights or consent, but a landlord will not be at fault if they do not get consent
despite taking these steps. Private landlords should check any visible pipework within a property
for the presence of lead pipes, but just because there may not be lead pipes visible that does not
mean that there is no lead in the drinking water. If a landlord is unsure whether there are lead
pipes or is aware that there may be a risk (for example with an older property which has not had its
water pipes replaced), tenants must be informed of that, and the water supply tested by way of
laboratory analysis. As a minimum, what should be tested is any cold-water outlets between the
boundary stopcock and the kitchen tap although landlords should consider testing additional water
outlets used for drinking and cooking as there can be lead pipes hidden from view within a
property, not just leading up to it.

The question

As | understand it, the question posed by PRN follows what appears to be confusion about whether
or not any testing must be carried out by a UKAS accredited laboratory accredited to BS17025.
This arises from the following which appears in paragraph D.25 of the guidance (set out in full
above):

“Where additional testing is required and not provided by Scottish Water or the local authority,
there are private laboratories that are UKAS accredited to BS17025 that can provide this service
for a fee.”

Unlike with regards to, for example, the testing of electrical installations, the guidance does not
require specific qualifications, membership of organisations or accreditations. The above sentence
appears in the guidance merely as a reference to alternative testing options in addition to Scottish
Water or a local authority. It does not set out express or even implied requirements that any testing
be carried out by a UKAS accredited laboratory. Nor am | aware of (or can find) any regulations
that prescribe testing only by UKAS accredited laboratories for the presence of lead in domestic
water for landlords. It should be noted that elsewhere in the statutory guidance where certain
competence criteria are specified, for example in relation to electrical testing, it is still open to
landlords to use electrical contractors who can demonstrate their competence by other means (see
Annex D3 and paragraph D.62). It is therefore incorrect to suggest that such accreditation is
required or that test results obtained through laboratories without such accreditation would be
invalid or not acceptable.

The only criteria for testing laboratories that can be implied from the statutory guidance is that the
laboratory is competent in terms of their ability to detect lead at required levels. Whilst UKAS
accreditation, which is voluntary, may point to such competence, the absence of such accreditation
does not mean the opposite. Indeed, as | understand things, in order to apply for and subsequently
obtain UKAS accreditation for BS17025 in the context of testing for lead, a laboratory must
demonstrate they meet the criteria for accreditation from the point of initial application and for a



defined period thereafter. | am told that PRN have applied to UKAS for accreditation and have
engaged external consultants IMSM Limited to assist with that process including conducting audits
of their processes and that PRN meet the required standard for ISO17025:2017, which is the
international standard that forms the basis for UKAS accreditation.

Concluding remarks

It is clear that private landlords have a duty to ensure that, from 1 March 2024, the water supply for
any property they rent is free from lead. That means that landlords should be checking visible
pipework (ideally through the use of an approved “WaterSafe” contractor) and where a risk is
identified or a landlord is unsure, testing should be undertaken. Older properties (especially those
built before 1970) are at more risk of having lead in their pipework generally and not just the
pipework leading into the property. Whilst the statutory guidance (at D.24) sets out a minimum
requirement to test between the boundary stopcock and the kitchen tap, what should not be
overlooked is that the statutory guidance also states that testing of further outlets should be
considered at other locations where water is used for drinking or cooking. That, | would suggest, is
particularly the case where there is a known risk, or a landlord is unsure about the presence of
lead within the internal pipework (which is why a landlord would be testing in the first place). That
would include testing cold taps in any utility room sinks and wash hand basins in bathrooms
(including any ensuite bathrooms). To do otherwise and just testing the cold supply in the kitchen
runs the real risk that lead within internal pipework is missed. Indeed, if letting agents are engaged
by private landlords, those agents are under certain duties in terms of conducting their business in
such a way as to comply with all relevant legislation, checking properties prior to letting, providing
information to landlords and tenants etc under the Letting Agent Code of practice which has
statutory force under the Housing (Scotland) Act 2014 and a failure to follow those minimum
standards could lead to enforcement action against the letting agent through the First-tier Tribunal:
Housing and Property Chamber.
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